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ISSUE PRESENTED | 
Whether the District Court failed to comply with 
Rule 11 of the Federal Rules of Criminal Procedure where 
the court accepteé a plea of guilty without first address- 
ing the defendant personally and the defendant! was not 


informed on the record of the maximum sentence. 


This case was not previously before this Court, 


2% 


United States v. Von cer Heide, 159 F. Supp. 550 
Von Moltke v. Gillies, 332 U.S. 702 (1942) 


OTHER : 

2S U.S.C. 2255 

Federal Rules of Criminal Procecure 
Rule 11 
Rule 32(c) 
Acvisory Committee Notes 
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BRIEF FOR APPELLANT 


STATEMENT OF TIS CASE 


' 
' 


Tais is ea appeni pursuant to 2° U.S.C. 2255 fron 


cn orcer of tne District Court entered on 2 ori 


| 
Bins, 265s, 


ceavying > notion of tre appellant ("Bolcer" nezrein) to 


with rae. a plea of guilty, for recuction in seateace ox i2 


i 
| 
| 


tae alternative to recomu.ead or alace Bolsea on tae pre- 


release renadilitation vor}. program. A notice 


‘Of apveal 


~ 
- 


in forma peuperis v>s filec on April 17, °.967. i 

In a three-count indcictinent returnec on Septender 21, 
1557, Bolden was chargec vita (1) assault with intent to 
ill, (2) assault with a dangerous weapon and (3) carry- 
ing a dangerous weapon, in violation of D. C. Code §22-50l, 
502, and 3204, respectively. At the arraignment on 
October 13, 1967, Bolden, pro se, entered a plea 
of not guilty to all three counts. At a hearing before the 
District Court on December 6, 1967, Bolden, represented by 
counsel of his own choice, entered a plea of guilty to 
Count 2 of the indictment, i.e., assault with a dangerous 
weapon. At a hearing on February 2, 1963, the Court 
sentenced Bolden to not less than one nor more than three 
years, The remaining counts of the indictment were 


dismissed. On February 27, 1963, Bolden pro se filed, and 


1/ The District Court allowed Bolden to prosecute his 
appeal without pre-payiient of costs, and this Court 
appointed counsel. 


eae oar 
the District Court denied, a motion for reduction of 

sentence. On April S, 1968, Bolden pro se filed the motion 
and the Court entered the memorandum order which give rise 


to this appeal. 


In support of his motion Bolden stated that his plea 
of guilty was involuntary, that he was not familiar with 
his constitutional rights, that he was concerned about 
his family, that he was represented by ineffective counsel, 


that the Court failed to inform him of his constitutional 


right to a trial by jury, and that he was denied due 
process of law. In denying the roe the Court stated 
that Bolden was fully informed of his rights Selitte time he 
entered his plea and that Bolden had been given| every 
consideration in sentencing. 
In the notice of appeal, Bolden asserted that the 


order below was not in keeping with requirements under 


which he was proceeding, 28 U.S.C. 2255, Rules 11 and 32(4) 
of the Federal Rules of Criminal Procedure, that he did not 


knowingly waive his right to a trial by jury, and that 


the procedures employed by the District Court were inadequate 


to have advised him, among other things, of his right to a 
and 
trial by jury,/the nature of the scharge- 


The pertinent provisions of 28 U.S.C. 2255 and Rules 


11 and 32(da) are set forth in an Appendix. 


| 
; 
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| 
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ARGUMZIT 


Rule 11 ox the Feceral Rules of Criminal Procedure 
provices in pertinent part: 


"The Court .. . shall not accept such plea [of 
guilty] . . . without first acdressing the cefencant 
personally ane cetermining that the plea is mace 
voluntarily with uncerstandinc of the nature of the 
charge anc the consequences of the plea.” 


The Rule wes not compliec with in two respects. First, 
the court did not personally address Bolcen; and second, Bolden 
was not informed Big Sat as to the consequences of his plea. 

I. THE COURT'S FAILURE TO ADDRESS BOLDEN PERSONALLY 

See transcripts of hearings of December 6, 1967, and 
February 2, 1963, anc memorandum order of April S, 1965S. 

The hearing at which Bolden entered the plea of guilty 
commenced as follows: 


“THE COURT: Have you been over the usual questions 
with the cefendant? 


MR. MITCHELL [Bolcen's counsel]: I have, Your Honor. 

I have explained the various questions that would be 
| askec him and asked him to give his voluntary answers to 
| those questions and they appear to be in order for a plea. 
THE COURT: All right. You may proceed, Mr. Clerk." 
Thereupon, after Bolden's counsel advised that Bolden 


“wants to enter a plea to Count 2," the deputy clerk, not the 


c 


court, directed a series of questions to Bolden relating to the 
plea. 7 
The court’s only other participation was to close the 


' 
| 


hearing with the following statement: 


THE COURT: Very well. The Court will accept the plea 
and the matter will be referred to the Probation Office 
for pre-sentence investigation anc report. If you wish 
to submit any incependent data, you may Co SO prior to 
the time of sentence and I will hear from you orally at 
the time of sentence. 
The hearing, at which sentence was imposed, consisted of 
an opening statement by Bolden's counsel on factors relating to 
sentencing, such as family, employment and record; an inquiry 
by the court whether Bolden desired to supplement counsel's 


statement which Bolcen did not; anc a statement by the court as 


to why a jail sentence, rather than probation, was appropriate. 


2/ In 1959 the Judges of the U.S. District Cart for the 
District of Columbia promulgated a resolution, the text of 
which is set forth in note 3 of Everett v. United States, 119 
App. D.C. 60, 61-52, 336 P.2d 979, 920-981 (1964), stating 
that “in all cases in which defendant enters a plea of suilty 
the defendant should be interrogated by or under | ‘the direction 
of the Court to establish the following facts..." (Emphasis — 
added.) The interrogation here generally followed the sub- 
jects referred to in that resolution. In Everett, this Court 
observed that “[B]efore accepting these guilty pleas, the Dis- 
trict Judge...conducted an extensive interrogation of appel- 
lant as to the facts of the alleged crimes and his reasons for 
pleading guilty thereto." 1129 App. D.C. at 61-62, 336 F.2d at. 
980-S51. See also Bruce v. United States, 126 App. D.C. 335, 
341, 379 F.2d 113, 112 112 (2967) commenting on the resolution 
and describing the court"s personal participation in the 
interrogation. ie : ek 


ro 
—_— = 


In 1565 the Rules of Criminal Procedure were amended. Lae 
Rule 11, as here pertinent, was anendec by adcing thereto the 
following underscorec languace: 


"The Court. . .shall not accept such plea [of guilty] 
- « ewithout first acdressing the defendant personally 
and determining that the plea is made voluntarily with 
understancing of the nature of the charge and the 


consequences of the plea." 3/ 


By way of introduction the Advisory Committee's Note 
on the amendment to Rule 1l observec. that the great majority 
of cefencants in feceral courts plead guilty anc that the 
"fairness and acequacy of procecures on the acceptance of 
pleas of guilty are of vital importance in according equal 
justice to- atl. .. —" £/ the Committee explainee the addition 
of the first clause as follows: 


"The . . . change expressly requires the court to 
address the defendant personally in the course of 
determining that the plea is mace voluntarily anc with 
understanding of the nature of the charge. The reported 
cases reflect some confusion over this matter. Compare 
Unitec States v. Diggs, 304 F.2d $29 (6th Cir.1962); 
Domenica v. United States, 292 F.2d 453 (lst Cir.1961l); 
Gundlach v. United States, 262 F.2d 72 (4th Cir.195€) ~e 
cert. den., 360 U.S. 904 (1959); and Julian v. United 

States, 236 F.24 155 (Sth Cir.1956), which contain the 
implication that personal interrogation of the defen- 

dant is the better practice even when he is represented 


3/ 39 P.R.D. 59, 171 (1965). There were two preliminary 
Grafts of the amencments. 31 P.R.D. 565, 673 (1962); 34 
F.R.D. 411, 417 (1964). 


4f bic. 


the court stated: 


| 
Sos : 
by counsel, with Meeks v. United States, 296 F.2d 204 
(Sth Cir.1962); Nunley v. United States, 294 F.26 575 
(LOth Cir.1961), cert. den., 36C U.S. 991 (1962); ane 
United States v. Von cer Heide, 155 F. Supp. 560 
(DDC... ISSS)." | 


We turn first to the citec cases which the amencment was 


rejecting. In Von cer Heide, supra, the court stated: 


"., . the recorc. . .conclusively cGemonstrates that 
the judge carefully complied with this cirective 
fi.e., Rule 11]. For this purpose the Court appointed 
counsel to oonfer with the cefendant, anc after the 
conference counsel made a statement in open court in 
the defendant's presence from which the conclusion 

is irresistibie that the defendant was entering his 
plea voluntarily, that he uncerstood the nature of 
the charge, anc that he admitted his guilt. The. 

rule cannot be construed as requiring the court per=- 
sonally to question the defendant in each stance and 
to perform a set ceremonial." (Emphasis added) 169 F. 
Supp. at 566. 


In Meeks, supra, the defendant, who had waived counsel, was 


perfunctorily examined by the prosecutor. In Nunley, supra, 


“Rule 11 does not require any ritualistic ceremonial. 
A sentencing court Coes not have to conduct a hearing 
anc make a finding showing compliance with rule 
before accepting any guilty plea. If there is any 
aspect of the situation which suggests that the 
requirements of the rule are not satisfied, appropriate 
inquiry must be made. That is not the case here. The 
accused, experienced in the ways of criminal proceedings 
and represented by able counsel, was properly advised 
of the charges anc the consequent a 294 
F.2c at 550. 


. oc, haa 


x: 
We turn now to the cases which reflect “better practice” aoe 
and now specifically embodiec in the amendment .2/ 
In Domenica, supra, the court stated: 


“While petitioner's [representec. by counsel] 
assertion that his plea was ‘coercec’ may leave 
something to be cesired in the way of factual 
support, Rule 11 places an initial burden upon the 
court to determine the reverse. We must acree with 
- - eUnitec States v. Lester, 2 Cir. 1957, 247 F.24a 
£95, at paces 439-500, 

‘While such a determination Coes not 

: ms : 

require observance of/particular ritual, 

s*% the Rule clearly contemplates that 

there be something more than a perfunctory 

exemination *** A mere routine inquiry - ee 

the asking of several standard questions - 

will not suffice to Gischarge the duty of the 


trial court. It is the duty of a federal 
judge before accepting 2 plea of guilty to ats 


thoroughly investigate the circumstances 
under which it is made." caenee*e added.) = 


292 P.20 at 485-485. 


5/ Rule ll, as the Notes of the Advisory Committee on 
the original rules point out, ". . .is substantially a 
restatement of existing law and practice. . .; Fogus v. 
United States, 34 F.2d 97, C.C.A. ith (duty of court to 
ascertain that plea of guilty is intelligently and volun- 
tarily made)." 18 U.S.C.A., note 1 to Rule ll. Fogus 
described this duty as follows: 
""Before receiving a plea of guilty in a criminal 
case, the court should see that it is made by a person 
of competent intelligence, freely and voluntarily, and 
with a full understanding of its nature and effect,. 
an@ of the facts on which it is founded.'" 34 F.2d 
at 93. 


—Ga 


In Julian, supra, the court found a failure to comply 


with Rule 11 where curing the course of a trial, the accusec's 


counsel made certain admissions which were treated as a plea 


of guilty. The court stated: 
"In order to comply with th: rule the District Court 
need not follow any particular ritual. The prerequisite 
is that the defendant understancs the consequences of 
his plea. A brief discussion with the defendant 
regarding the nature of the charges may normally be the 
simplest anc most direct means of ascertaining the state 
of his knowlecge. Here the judge neither questioned 
defencant as to intent, as to whether he had willfully 
violated the order, as to whether he pleaded guilty, 
nor discussec the matter with defencant in any way." 
235 F.2d at 15S. (Citations omittec.) Shes 


Gundlach, supra, 262 F.2d at 76, and Diggs, supra, 304 
F.2d at 930, pointed out that a court is not relieved of its 
duty under Rule 11 because the defendant is represented by 
counsel, but presence of counsel is a ome which 
may fairly be taken into account in See the nature and 
extent of the inquiry to be made. 

As has been indicated, the interrogation here of Bolden 
with respect to his plea of guilty was conducted not by the 
court, but by 2 deputy clerk. The court personally cigeto 
more than ask Bolden's counsel whether he had “been “- the 


usual questions with the defendant" and then taksect! the 


“+ 


‘ ¢ 
Dy P 
way 


= 
clerk to proceec with the interrogation, following which the 
court acceptec: the guilty plea. The court thus, contrary to 
the plain language of Rule 11, cid accept the plea "without 
first accressing the defendant personally." Rule 11 commands 
the District Court to be an active participant. Here, the 
court was an observer. 

Rule ll, both in etter and spirit, imposes a cuty upon 
the District Court in effect to protect the defendant who 
pleads guilty because of the seriousness of his aces 
The rule contemplates direct participation and involvement 
by the Court with careful and comprehensive scrutiny of the 
proffered plea./ There must be a direct interchange between 
the cefencant and the court, and the inquiry must be informa- 
tive to both the defendant anc the court so that there is 


no misunderstancing by either. 


6/ "A plea of guilty differs in purpose and effect from a mere 
admission or an extrajudicial confession; it is itself a con- 
viction. Like a verdict of a jury it is conclusive. More is 
not required; the court has nothing to do but give judgment 
and sentence." Kercheval v. United States, 274 U.S. 220,223 
(1927). 


7/ See the discussion at p. 13, infra, of Von Moltke v. 
Gillies, 332, U.S. 703 (1945S). 


yf 


ie 
In Bishop v. United States, 121 App. D.c./243, 244, 245, 


349 F.2d 220, 221, 222 (1955) where “the plea of guilty was 


not properly scrutinized before it was accepted," this Court, 


in the special circumstances presented, concluced that “the 


request for leave to withdraw the plea should be considered 
under the pre-sentence standard: ‘if for any reason the grant- 


ing of the privilege seems fair and just.'" 


II. THE CONSEQUENCES OF THE PLEA 

See pp. 2-3 of transcript of hearing of December 6, 
1967. 

Rule 11 requires the court to determine that the 
Gefendant understands "the consequences of the plea." As 
previously pointed out, the quoted language was added in 
1966. The purpose, as the Advisory Committee's Note 
explained, was 

"to state what clearly is the law. See, e.g., Von 


Moltke v. Gillies, 332 U.S. 708, 724 (1948); Kercheval 
v. United States, 274 U.S. 220, 223 (1927): Munich v. 


United States, 337 F.2d 356 (9th Cir. 1964); Pilkington 

v. United States, 315 F.2d 204 (4th Cir. 1963): Smith 

v. United States, 324 F.2d 436 (D.C. Cir. 1963); but 

cf. Marvel v. United States, 335 F.2d 101 (5th Cir. 

1964) ." 3/ 

Bolden answered affirmatively when asked if he under- 
stood the consequences of his plea. However, immediately 
prior to this he answered first in the negative and then in 
the affirmative when asked whether he had “been advised 
as to the maximum sentence that may be imposed by the Court.” 


There was no disclosure, on the record, as to the sentence 


tat eb» 


S/ Prior to the amendment, this Court, in Edwards v. 
States, 103 App. D.C. 152, 155, 256 F. 2d 707, 710. (1953), 
indicated that for a guilty plea to be made understandingly, 
the defendant must know "the consequences of pleading guilty." 


that could be imposed, i.e., a sentence of imprisonment for 


not more than ten years. 


Rule ll requires in all cases, and certainly in the 


face of the ambiguous record here, that the defendant be 
informed in open court of the sentence to which he exposes 
himself by a plea of guilty. | 

In Von Moltke, which was cited by the Advisory 
Comnittee, where the defendant entered a plea of guilty 


and waived counsel, the Supreme Court stated: | 


“To be valid such waiver must be made with an 
apprehension of the nature of the charges, the 
statutory offenses included within them, the range 
of allowable punishments thereunder, possible 
defenses to the charges, and Se in 
mitigation thereof, and all other facts ‘essential 
to a broad understanding of the whole eae A 
judge can make certain that an accused‘’s professed 
waiver of counsel is understandingly and wisely 
made only from a penetrating and comprehensive 
examination of all the circumstances under which 
such a plea is made. | 


“This case graphically illustrates that a mere 
routine inquiry - the asking of several standard 
questions . . . - may leave a judge entirely unaware 


of facts essential to an informed decision..." 
332 U.S. at 724. (Emphasis added) | 


Earlier in Kercheval v, United States, supra, 274 
| 


U.S. at 223, also cited by the Advisory Committee, the 


Court stated: 


"Out of just consideration for persons accused of 
crime, courts are careful that a plea of guilty 
shall not »e accepted unless made voluntarily 

after proper advice and with full understanding 

of the consecuences:" 

In Siwith v. United States, 116 App. D. C. 404, 40S, 
32% F. 2d 436, 440, note 10 (1963), cited by the Advisory 
Committee, this Court stated: 

"Some courts have enlarged Criminal Rule 11 by 

saying that before accepting a plea of guilty, 

the judge must determine that the defendant undere 

stands, its consequences. Smith clearly knew the 

conseguences of his plea in that he knew the 
maximum penalty whicn could be imposed." 

Under Rule 11, Bolden should have been informed in 
open court at least of the maximum sentence to which he 
would be exposed, 

In Edwards, suprae this Qourt recognized that "manifest 
injustice’ could be shown .. . by proof that the plea 
was not voluntarily or understandingly made." 103 App. 


D.C. at 154, 256 F.2d at 709. See Criminal Rule 32({(d). 


ft 


/ 


CONCLUSION 


On the basis of the foregoing, the order of the 


District Court should be reversed. | 


Respectfully submitted, 


Joseph B. Levin, 
Counsel for Appellant, 
(Appointed by this Court) 
1625 sye Street, N, WW. 
Yashington, Dp Ce 20006 


August 1963 
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APPENDIX 
2S U.S.C. 2255 provides in pertinent part: 


"B prisoner in custody under sentence of a court 
established by Act of Congress claiming the right 

to be releasec woon the grounc that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without juris- 
diction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or 

is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set 
aside or correct the sentence. 


A motion for such relief may be mace at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto. If the court finds that the judgment was 
rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner 
or resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 


A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 


woe & 


An appeal may be taken to the court of appeals from 
the order enterec!: on the motion as from a final 
judgment on application for a writ of habeas corpus. 


wk «+ & 


Federal Rules of Criminal Procedure 


Rule 11 provides: 


" A defendant may plead not guilty, guilty or, with 
the consent of the court, nolo contendere. The court 
may refuse to accept a plea of guilty, and shall not 
accept such plea or a plea of nolo contendere without 
first addressing the defendant per. personally and 
determining that the plea is made voluntarily with 
understancing of the nature of the charge and the 
consequences of the plea. If a defendant refuses 

to plead or if the court refuses to accept a plea of 
guilty or if a defendant corporation fails to 

appear, the court shall enter a plea of not guilty. 
The court shall not enter a judgment upon) a plea of 
guilty unless it is satisfied that there is a 
factual basis for the plea." 


Rule 32(d) provides: 


“A motion to withdraw a plea of guilty or] of nolo 


contendere may be made only before sentence is imposed 


or imposition of sentence is suspended: but to 

correct manifest injustice the court after sentence 
may set aside the judgment of conviction and permit 
the defendant to withdraw his plea." 
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INDEX 


Counterstatement of the Case 
Argument: 


The District Judge did not abuse his discretion in 
denying appellant’s post-sentence motion to withdraw 
his guilty plea because: a) there was no showing of 
manifest injustice, b) the plea was entered in compli- 
ance with Rule 11 of the Federal Rules of Criminal 
Procedure, c) the defects in the plea proceeding com- 
plained of by the appellant (for the first time on this 
appeal) are insubstantial and did not affect the volun- 
tariness or reliability of the plea, and d) the record 
supports the finding of the District Court that the 
plea was voluntarily entered with an understanding 
of the nature of the charge and the consequences of 
AS 6 | a ee CRN Se a ESD SO 
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ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented : 


Did the District Court abuse its discretion by denying 
the appellant’s post-sentence motion to withdraw his 
guilty plea under the following circumstances: 


a) 


b) 


¢) 


d) 


it was not necessary to grant the motion to correct 
manifest injustice; 

the plea was entered in accordance with the require- 
ments of Rule 11 of the Federal Rules of Criminal 
Procedure; 

the defects in the plea proceeding complained of by 
the appellant (for the first time on this appeal) are 
insubstantial and did not infect the voluntariness or 
reliability of the plea; and 

where, in any event, the record below supports the 
finding of the District Court that the plea was vol- 
untarily entered with an understanding of the na- 
ture of the charge and the consequences of the plea? 


* This case has not previously been before this Court under the 
same or similar title. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In Criminal No. 1249-67 the appellant was charged in 
a three-count indictment with assault with intent to kill, 
assault with a dangerous weapon, and carrying a danger- 
ous weapon. The charges grew out of the shooting of one 
Charles Melvin on August 23, 1967. 

On October 13, 1967 the appellant was arraigned and 
entered a plea of not guilty to all counts. On October 27, 
1967 George W. Mitchell, Esquire, entered his appearance 
as appellant’s retained counsel. 

On December 6, 1967 the case came before District 
Judge Gasch. Appellant’s retained counsel advised the 


(1) 
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court that he had discussed the matter of a plea with the 
appellant and that the appellant wanted to enter a plea 
of guilty to count 2 of the indictment charging assault 
with a dangerous weapon (22 D.C. Code $502). (Plea 
Tr. 1)? Prior to accepting the plea, Judge Gasch directed 
the deputy clerk of the court to make the appropriate in- 
quiries pertaining to the voluntariness and reliability of 
the plea. The District Judge, apparently satisfied with 


1There are two transcripts in this case. The transcript of the 
plea proceedings is designated as “Plea Tr.”; the transcript of the 
sentence proceedings is designated as “Sent. Tr.”. 


2 THE COURT: All right. You may proceed, Mr. Clerk. 

MR. MITCHELL: The defendant wants to enter a plea to 
Count 2 of the indictment which charges him with ADW. 

DEPUTY CLERK: Paul K. Bolden have you been advised 
and do you understand that you have a right to a speedy trial 
by jury with the aid of counsel? 

DEFENDANT BOLDEN: Yes, I do. 

DEPUTY CLERK: Do you understand that you will have 
no such right if your plea of guilty is accepted? 

DEFENDANT BOLDEN: Yes. 

DEPUTY CLERK: Do you understand that you will have 
the assistance of counsel at the time of sentence if your plea 
is accepted? 

DEFENDANT BOLDEN: Yes, sir. 

DEPUTY CLERK: Do you understand that you are plead- 
ing guilty to Count 2 of the indictment which charges you with 
assault with a dangerous weapon upon one Charles Melvin on 
or about August 23, 1967, and did you commit that crime? 

DEFENDANT BOLDEN: Yes, sir. 

DEPUTY CLERK: Has your plea of guilty been induced 
by any promises by anyone as to what sentence will be imposed 
by the Court? 

DEFENDANT BOLDEN: No, sir. 

DEPUTY CLERK: Have you been threatened or coerced 
by any one into entering a plea of guilty? 

DEFENDANT BOLDEN: No, sir. 

DEPUTY CLERK: Have any promises of any kind been 
made to you by anyone to induce a plea of guilty? 

DEFENDANT BOLDEN: No, sir. 

DEPUTY CLERK: Have you been advised as to the maxi- 
mum sentence that may be imposed by the Court? 

DEFENDANT BOLDEN: No, sir. 

DEPUTY CLERK: Have you been advised as to the maxi- 
mum sentence that may be imposed by the Court? 


[Footnote continued on page 3] 
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the appellant’s responses, accepted the plea and referred 
the matter to the Probation Office for pre-sentence in- 
vestigation and report. The appellant was allowed to re- 
main on bond pending sentence. 

On February 2, 1968 the matter came on for sentenc- 
ing. Judge Gasch after hearing from appellant’s retained 
counsel, afforded the appellant the opportunity to speak 
on his own behalf. The appellant rejected the offer stat- 
ing he had nothing to add. After indicating that he did 
not believe that the ten (10) year possible sentence was 
appropriate in this case, Judge Gasch imposed a sentence 
of one (1) to three (3) years. The Government then 
moved to dismiss the remaining counts of the indictment. 
(Sent. Tr. 2) On February 15, 1968 the judgment and 
commitment were filed. 

On February 27, 1968 a pro se letter from appellant 
in the nature of a motion for reduction of sentence was 
filed in the District Court. In that letter appellant nei- 
ther challenged the guilty plea nor asserted his innocence. 
On the contrary appellant stated “I realize that I made 
a mistake and did wrong. My sincerity in this matter is 
beyond explaination (sic). I sincerely hope that you will 


2 [Continued] 


DEFENDANT BOLDEN: Yes, sir. 

DEPUTY CLERK: Do you understand the consequences of 
entering a plea of guilty? 

DEFENDANT BOLDEN: Yes, sir, I understand. 

DEPUTY CLERK: Are you entering the plea of guilty 
voluntarily and of your own free will because you are guilty 
and for no other reason? 

DEFENDANT BOLDEN: Yes. 

DEPUTY CLERK: Have you discussed your plea fully 
with your attorney? 

DEFENDANT BOLDEN: Yes. 

DEPUTY CLERK: Are you completely satisfied with the 
services of your attorney? 

DEFENDANT BOLDEN: I am satisfied, sir. 

DEPUTY CLERK: Paul K. Bolden, in Criminal Case No. 
1249-67, do you now wish to withdraw your plea of not guilty 
heretofore entered and now enter a plea of guilty to Count 2 
of the indictment? 

DEFENDANT BOLDEN: Yes, sir, I am guilty. 
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reconsider the disposition of my case for a possible sen- 
tence reduction.” District Judge Gasch denied the motion 
for a reduction of sentence stating that every considera- 
tion was given the appellant at the time of sentencing.* 

By a motion (pro se) filed on April 8, 1968 the appel- 
lant, for the first time, moved the District Court to allow 
him to withdraw his guilty plea.* Appellant in support 
of his motion alleged in conclusory terms that his plea 
was involuntary, that it was not understandingly or 
knowingly entered, that he acted pursuant to the unethi- 
cal advice and ineffective assistance of counsel, that he 
was psychologically coerced by the court and counsel, and 
that the procedures followed by the court were inadequate 
to inform him of his constitutional rights. Appellant of- 
fered no specific facts in support of his conclusory allega- 
tions, Judge Gasch denied appellant’s motion without a 
hearing. In so doing Judge Gasch entered an order which 
incorporated specific findings to the effect that the plea 
was made voluntarily with an understanding of the na- 
ture of the charge and the consequences of the plea. The 
court also found that the appellant was fully informed of 
his rights and was aware of the maximum penalty the 
charge carried.* 

This appeal followed. The appellant contends that the 
judgment of the District Court denying his motion to 
withdraw his guilty plea should be reversed because of 
the District Court’s failure to comply with Rule 11 of the 
Federal Rules of Criminal Procedure. He alleges, for the 
first time, that the plea proceedings were defective be- 
cause Judge Gasch failed to address him personally and 


3 Order of the District Court, February 27, 1968, filed in Criminal 
No. 1249-67. 


* Appellant moved pursuant to 28 U.S.C. § 2255. In addition to 
his request to withdraw the guilty plea, appellant asked for a reduc- 
tion of sentence or alternatively for a modification of sentence to 
allow for work release. These requests were denied. 


5 Order of the District Court, April 8, 1968, filed in Criminal 
No. 1249-67. 
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that he was not informed of the maximum sentence that 
could be imposed.° 


ARGUMENT 


The District Judge did not abuse his discretion in 
denying appellant’s post-sentence motion to withdraw 
his guilty plea because: a) there was no showing of 
manifest injustice, b) the plea was entered in compli- 
ance with Rule 11 of the Federal Rules of Criminal 
Procedure, c) the defects in the plea proceeding com- 
plained of by the appellant (for the first time on this 
appeal) are insubstantial and did not affect the vol- 
untariness or reliability of the plea, and d) the record 
supports the finding of the District Court that the 
plea was voluntarily entered with an understanding 
of the nature of the charge and the consequences of 
the plea. 


(Sent. Tr. 2; Plea Tr. 2) 


Appellee submits that these claims border on the frivo- 
lous. 

It is well established that a motion to withdraw a plea 
of guilty is addressed to the sound discretion of the trial 
judge, and when it follows the imposition of sentence it 
is to be granted only to correct manifest injustice.” 


¢We note that the general allegations of involuntariness, coer- 
cion, ignorance, and ineffectiveness of counsel raised by appellant 
in his motion for relief and in his application to appeal in forma 
pauperis, appear to have been abandoned on this appeal in favor of 
these new claims of technical non-compliance with Rule 11 of the 
Federal Rules of Criminal Procedure. 


7 Fed. R. Crim. P. $2(d); Bruce v. United States, 126 U.S. App. 
D.C. 386, 879 F.2d 118 (1967); Davenport v. United States, 122 
U.S. App. D.C. 344, 358 F.2d 882 (1965); Smith v. United States, 
116 U.S. App. D.C. 404, 324 F.2d 486 (1968), cert. denied, 876 U.S. 
957 (1964); Watts v. United States, 107 U.S. App. D.C. 367, 278 
F.2d 247 (1960); Morris v. United States, 101 U.S. App. D.C. 296, 
248 F.2d 618 (1957). 


Rule $2(d) provides: 


A motion to withdraw a plea of guilty or of nolo contendere 
may be made only before sentence is imposed or imposition of 
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We submit that the defects complained of on this appeal 
are of an insubstantial nature which do not rise to the 
level of manifest injustice. Mere technical non compliance 
with Rule 11 * does not entitle one to withdraw his guilty 
plea. United States v. Martin, 389 F.2d 383, 384-385 (4th 
Cir. 1968). Even where non compliance is substantial, an 
appellant is not by that alone entitled to withdraw his plea 
because the finding of non compliance does not dispose of 
the ultimate issue, which is, of course, whether the plea 
was in fact voluntarily and understandingly made. Ac- 
cordingly, where a plea is determined to have been volun- 
tarily and understandingly made non compliance with 
Rule 11 is not fatal to the entry of the plea. See Stephens 
v. United States, 376 F.2d 23, 24-25 (10th Cir.), cert. de- 
nied, 88 S.Ct. 124 (1967) ; Domenica v. United States, 292 
F.2d 483, 486 (5th Cir. 1961) ; see also, Fleming v. United 
States, 367 F.2d 555 (5th Cir. 1966). 

Moreover, we submit that the admission of the appellant 
in his letter of February 27, 1968—“I realize that I made 
a mistake and did wrong” is incompatible with a claim of 
manifest injustice. See Smith v. United States, 116 US. 
App. D.C. 404, 408-409, 324 F.2d 486, 440-441 (1963), 
cert. denied, 376 U.S. 957 (1964). 

District Judge Gasch in denying appellant’s motion for 
relief entered an order which incorporated his findings 


sentence is suspended; but to correct manifest injustice the 
court after sentence may set aside the judgment of conviction 
and permit the defendant to withdraw his plea. 


8 Rule 11 provides: 


A defendant may plead not guilty, guilty or, with consent 
of the court, nolo contendere. The court may refuse to accept 
a plea of guilty, and shall not accept such plea or a plea of nolo 
contendere without first addressing the defendant personally 
and determining that the plea is made voluntarily with under- 
standing of the nature of the charge and the consequences of 
the plea. If a defendant refuses to plead or if the court re- 
fuses to accept a plea of guilty or if a defendant corporation 
fails to appear, the court shall enter a plea of not guilty. The 
court shall not enter a judgment upon a plea of guilty unless 
it.is satisfied that there is a factual basis for the plea. As 
amended Feb. 28, 1966, eff. July 1, 1966. 
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that the plea was voluntary, that when entered the appel- 
lant understood the nature of the charge and the conse- 
quences of the plea, and that appellant had been fully in- 
formed of his rights.® These findings are supported by the 
record (Plea Tr.; Sent. Tr.). 

Appellee submits that appellant was not entitled to Sec- 
tion 2255 relief because relief under that extraordinary 
remedy is permitted only where the plea is truly involun- 
tary or where its reliability is doubtful because of a de- 
fendant’s physical or mental condition when he made the 
plea. Watts v. United States, 107 U.S. App. D.C. 367, 369- 
370, 278 F.2d 247, 249-250 (1960) ; United States v. Wig- 
gins, 184 F.Supp. 673, 675-676 (D.D.C. 1960). 

For the above reasons appellee submits that even if this 
Court agreed with the appellant that Rule 11 was not fully 
complied with, it should nevertheless affirm the judgment 
of the District Court. We contend however, that Rule 11 
was in fact complied with. 

The procedure followed in this case was in compliance 
with the “Resolution of the Judges of the United States 
District Court for the District of Columbia promulgated 
June 24, 1959.” The inquiries made of appellant were 
made under the direction of the District Judge by the dep- 
uty clerk of the court. In this capacity the clerk was the 
arm of the court. Such a procedure does not offend the 
requirements of Rule 11. For this Court to hold that the 
appellant is entitled to withdraw his guilty plea because 
the questions posed were mouthed by the deputy clerk 
rather than the judge would be to elevate form over sub- 
stance. 

Appellant’s contention, that the failure to advise him on 
the record that a sentence of ten (10) years could be im- 


®Order of April 8, 1968 filed in Criminal No. 1249-67. The 
District Judge under the circumstances of this case, did not abuse 
his discretion in denying the motion without a hearing. See Morris 
v. United States, 101 U.S. App. D.C. 296, 248 F.2d 618 (1957). 


2°The complete text of the Resolution appears at Everett v. 
United States, 119 U.S. App. D.C. 60, 61-62 (n.3), 386 F.2d 979, 
980-81 (n.8) (1964). This procedure allows the judge to pay close 
attention to the demeanor and responses of a defendant. 
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posed, entitled him to withdraw his plea is likewise frivo- 
lous. When asked if he had been advised as to the “maxi- 
mum sentence” that could be imposed the appellant an- 
swered in the affirmative (Plea Tr. 2)." This is sufficient 
to comply with Rule 11. Failure to specify the number of 
years that could be imposed does not amount to non com- 
pliance. Barnett v. United States, —— U.S. App. D.C. 
—, —_ F.2d , (No. 21,715, decided October 8, 
1968) .* Moreover, at the time of sentencing Judge Gasch 
indicated that a ten (10) year sentence could be imposed 
(Sent. Tr. 2). The fact that no attempt to withdraw the 
plea was made at that time and no surprise was displayed 
by the appellant, shows that this claim was an after- 
thought which had no bearing on the plea.“ Also, it must 
be emphasized that at all pertinent times the appellant 
was represented by his able and experienced retained 
counsel who had discussed the plea with him.* 


21 Initially appellant answered this question in the negative 
(Plea Tr. 2). 


12In Barnett the question asked was, “Has he [Barnett’s lawyer] 
advised you of the possible sentence that could be imposed by the 
court because you enter this plea?” 


23 We note that appellant first sought to withdraw his plea some 
four (4) months after the plea was entered (December 6, 1967) 
and two months after the imposition of sentence (February 2, 
1968). “Delay is a factor operating against the granting of the 
motion. The lapse of time affects the good faith and credibility of 
a petitioner who alleges that he was misled into entering a guilty 
plea.” 5 Orfield, Criminal Procedure Under the Federal Rules, 
§ 82:56 (1967). 


1¢ Appellant has apparently abandoned on this appeal his earlier 
claim that he was subjected to the unethical advice and ineffective 
assistance of counsel. A collateral attack based on such a claim 
places an extremely heavy burden on a defendant. Bruce v. United 
States, 126 U.S. App. D.C. 386, 889-840, 879 F.2d 118, 116-117 
(1967) ; Smith v. United States, 116 U.S. App. D.C. 404, 407-408, 
324 F.2d 486, 489-440 (1968), cert. denied, 376 U.S. 957 (1964). 
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CONCLUSION 


WHEREFORE, appellee respectfully requests that the 
judgment of the District Court be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ROBERT S. BENNETT, 
Assistant United States Attorneys. 
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